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In response to the outrageous cost of mal practice insurance, more and more doctors are fighting back by
canceling their policies, or “going bare.” This practiceis most popular in states such as Florida, wherethe
prevaence of malpracticelawsuitshasresulted in skyrocketing insurance premiums, and where phys ciansknow
therearegtatelawsin placethat protect many of their persona assetsfrom creditors should they loseamal prac-
ticelawsuit. Eventhe American Medical Association has changed itspolicy on thismatter from recommending
that itsmemberscarry asufficient level of mapracticeinsurancetoitscurrent policy of leaving thedecisontothe
physicians. Regardless, doctors should consider several factorsbefore making adecision to cancel or discontinue

their mapracticeinsurancepolicy.

First and foremost, severd states, including Massachusetts,
Pennsylvania, and Colorado, require physiciansto carry amini-
mum level of liability coveragein order to maintain their medi-
cal license in those states. Obvioudly, if thisis the case in the
state where you practice, you have no choice but to keep your
malpractice insurance. Some other states require the physi-
cian, if they opt not to carry malpractice insurance, to show
assetssufficient to cover acertainlevel of liability (eg, $250,000
in Florida). This essentially requires doctors either to carry
mal practice insurance or self-insure their practice.

The other factor is the ability to shelter personal assets
from creditors under state law. State laws differ, and as noted
above, some states like Florida provide significant levels of
protection. On the other hand, some states may not provide
sufficient protection to warrant dropping insurance coverage.
Physicians should consult an attorney for further information
on the state laws applicable to their particular situation.

Besides state-mandated insurance coverage, physicians
should consider whether hospitals and managed care organi-
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zations require coverage. Many hospitalswill not allow physi-
cians to practice medicine in their facility if they do not have
malpractice insurance. Conversely, some hospitals have aso
begun to “go bare,” or discontinue their own malpractice in-
surance, and thus could not require physicians to carry insur-
anceif they do not carry it themselves.

In states where a government-funded Patient Compensa-
tion Fund, or PCF, has been ingtituted, physicians may lose
digibility for the PCF if they do not carry malpractice insur-
ance. Louisiana has a PCF in place, but uninsured physicians
are not automatically disqualified from using the PCF to sat-
isfy judgments against them. The PCF there covers any pain
and suffering judgments over $100,000 and up to the $500,000
limit. If an uninsured physician wantsto utilize the PCF to pay
ajudgment, they must havetheinitial $100,000 available, plus
adliding scale surcharge (usualy $6,000 to $9,000). In Louisi-
ana, then, the issue becomes a matter of cost-benefit analysis:
Doesit make morefinancial senseto pay the insurance premi-
ums or to have the necessary funds available to cover thefirst
$100,000 of ajudgment, plusthe surcharge?




Patients health insurance companiesmay a sorequirethetrest-
ing physician to carry mapractice insurance. If this is the case,
physicians without malpractice insurance run the risk of either
losing their patients or having to charge their patients directly
when aclaim gets denied by the patient’sinsurance carrier. Physi-
cians without malpractice insurance will not be considered to be
in-network by theseinsurance companies, and thiswill affect their
ability to obtain new patients. Some physicians have dealt with
this issue by informing all current patients of their mapractice
insurance situation and by charging reduced rates. Although this
practice addresses the issue of patient retention, it does not solve
the problem of liability for malpracticelawsuits.

Other less significant factorsexist aswell. Some statesrequire
uninsured physiciansto post anoticein their office that discloses
their lack of malpracticeinsurance. The potentia detriment of this
is two-fold: Either patients will question how much their doctor
cares about patient well-being, or they will wonder if the doctor
has become uninsurable because of past lawsuits. Either way, this
requirement could, and likely would, damage the patient’s confi-
dence in their physician. In addition, uninsured physicians may
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opt to ask their patientsto sign abinding arbitration or mediation
agreement to help curb litigation costs should amal practice issue
arise in the future. However, the legdity and enforceability of
these agreements vary from state to state, and the circumstances
under which they were signed will affect their validity.

After considering each of the factors described above, the deci-
sonwould likely come down to a cost-benefit anadlyss. Assuming
datelaw dlowsthe practice of medicinewithout malpracticeinsur-
ance, and assuming the feasibility of this option with reference to
hospital, managed care, and patient hedlth insurance guiddines,
physicians should weigh the costs of insurance againg the poten-
tial for liability, theamount of thet potentid liahility, andthenegative
effect on their practices should they drop their coverage.

Understandably, physicians who pay outrageous premiums
for policiesthat provide only fractionally higher coverage than
thepremiumitself, eg, paying $220,000 annually for a$250,000
policy, may fedl it does not make fiscal senseto continue such a
policy. However, such decisions are not ways straightforward,
and each situation should befully analyzed before“ going bare.”
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